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" Robert Bacon, former Ambassador to ) By Robert Bacon be tested or controlled by any.o

France, Asgsistant Secretary of State standard than that of se]f-mterest,‘“af @
., under Secretary Elihu Root .and Secre-~ which they, claim to be the- Judges. cIn"

tary of State when Mr. Root resigned

from that office, i3 a candidate for the
United States Senatorship in the Repub-
lican primaries. He has made a particu-
lar study of the relations of. the United
States with the countries of South and
Central America, and three years agd. he
made a tour of the pnnctpdl South and
Central American countries in the inter-
ests of the American Institute of Inter-

national Law and under the auspices of

the  Carncgie Endowment for Interna-
tional Peace, of which he is a trustec.

Mr. Bacon belicves in popularizing the
subject of international laio and making
it easy to understand for the mass of peo-
ple. When this is done he believes it will
be impossible for any nation to disregard
wantonly the law of nations without suf-
fcrmg conscquent penaltics, the same as
any violator of established law and order.

The following article, writien espe-
¢ially for THE SUNDAY TIMES, scis forth
his ideas of the fundamental principles
of tnternational law.

ROM day to day the press re-

has been violated. Thought-
less people assert that inter-
national law has gone by the
. beoard, and even statesmen ask
themselves whether there really is an
international law, or whether it ‘will sur-
vive the lawlessness which the war has
secmed to engender. Can we hope to
make treaties in the future when they
have been so shamelessly disregarded in
the immediate present? What role can
Hague conferences hope to play when
their work has been thrown to the winds?
VWhat is to be the outcome of it all?:

Perhaps the wisest way to answer
these questions and to overcome these
doubts and misgivings of the future ig
not to appeal merely to the reason of the
thing, but to invoke history. If we were
asked to pick out the periods of greatest
lawlessness in modern times we un-
doubtedly would select the Thirty Years
War and the wars of the French Revolu-
tion and Empire. To a spectator of the
Thirty Years’ War, which devastated
Europe, particularly Germany, from- 1618
to 1648, when the Congress at West-
phalia not only concluded peace but laid
the foundations of modern international
relations, it would have seemed that law
and order had been thrown to the winds,
and that anarchy had taken undisputed
possession of the Continent of Europe,
which then ‘was almost synonymous and
coextensive with civilization and the
world.

For these views we can put on the
witness stand a high-minded and gifted
publicist of Holland, who recognized
the lawlessness of that day and genera-
tion, and who did not lose hope, notwith-
standing his discouragement, and gave

his generation the law and the reason for.

it, which superficial observers declared
to be nonexistent, and which, if it ex-
isted, had been broken beyond the possi-
bilityr of putting together. Now, this ob-
server is none other than Grotius, who, in
the midst of the crisis which threatened
the extinction of European culture; wrote
his immortal three books on the “ Right of
War and Peace,” which were published
in 1625, and which have caused himto

be affectionately reparded as the father

of international law. We know why
Grotius, unjustly exiled from hjs country
and eking out a miserable existence in
France, wrote the first systematie treat-
ise of the law of nations; because' h -
gelf tells us that he was moved to. do
by the anarchy which prevailed all abont
him; becaunse nations had gone to war for
real or no reason, and, having drawn the
sword, they abandoned law and order and
indulged in every form of license wit.hout
let or hindrance.

Grotius believed that there was a law
controllmg the actwns of nations in time
of war as well as in peace; and in his
immortal tréatise he set forth- the rules
of that law, basmg his system upon the

ports that international law

reason of the thmg and .thé ‘generous
thought of the ages. The appeal did not

fall upon a deaf.ear, because an expe-

.rience of war upon a stupendous scale,

with its brutalities and its injustices, its
violations of elemental rxght:, always com-
pels-the generation which has suffered

‘the evils and outrages of war to eseape

its consequences in the future; and the
escape is always found to be in law and.
its faithful observance,

The Congress of Westphalia, in. which
Grotius’s principles were first tested and

Roberty Bacon.

found not to be wanting, was the legx\tl-
mate ancestor of The Hague peace con-
ferences. .

The French Revolution and the law-
lessness of its wars serve as an illustra-
tion. The French people, for reasons
which seemed satisfactory to them,
drafted a Constitution in which they
limited the powers of the hitherto abso-
lute monarch. Although this was a
purely _ internal act, the European
monarchs were up in arms, because the
claim to clip the wings of one monarch
involved the right to clip the wings of

all. The royal brothers accordingly

rushed to” arms, to force the French
people to withdraw their Constitution and
to restore their King, Louis XVI., to his
unlimited powers. They invaded France,
but they were beaten back, and, with their

retreat, the old doctrine fell that people.
did not have the right to organize their"

Qovernment in such way as to them
should seem best caleulated to effect their
gafety and happiness. But an act of in-
justice, and the invasion of France for
these purposes was unjust, breeds in-
justice. France overran its neighbors in
its turn. The Man on Horseback ap-
peared, in the person of Bonaparte, and
for twenty years Europe was one vast
battlefield and graveyard.

I have,thought it best to answer the
questmn whether international law can

survive the violations of the present war

by showing that intermational law has
survived even greiter violations extended

. through a longer period of years. -What

has happened not only once, but over and
over again, is bound to bappen in the

-

:future’ and just ds the steady develop—
ment of international laWw has received
a great impetus by a eatastrophe which
was thought to have ‘buried»it under its
ruins, we are justified in the pelief that
after this war there will be a greater, a
more adequate, and a jobler system of

-international law as a consequence of the «

" desire existing in” _every quarier of the
- world to perfect the Jaw of nations so
that it may be a. safe and a sure guide
i'or the conduct of nations, as the law of

every country is a safe and a sure guide

Photeo (> 'U:nderwood & Underwood.

and a standard of conduct for the pegples
thereof. %

I assume the existence of international
law, and for us in the United States
there can be no doubt about it, as in the
case of the Paquete Habana, decided in
1899, the Supreme Court of the United
States expressly held that “f International
law is part of our law, and must be as-
certained and administered by courts of
justice of appropriate jurisdiction as
often as questions of right depending
upon it are duly presented for their de-
termination.” For an Ameriean, this
settles the- question, and I need invoke
no other, as I cannot invoke any higher
authority. Yet I would like to make a
further quotation from this judgment, as
it shows not merely the existence of in-
ternational law, but it shows its sources
as well. “ For this purpose,” continues
the court, * where there is no treaty and
no controlling ‘executive or legislative act
of judicial decision, resort must be had
to the customs and usages of civilized
nations; and, as-evidence of these, to the
works of jurists and commentators, who,
by years of labor, research, and expe-
rience, have made themselves peculiarly
well acquainted with the subjects of
which they treat.' Such works are re-
sorted to by jadicial tribunals, not for
the speculations of their authors concern-
ing what the law ought to be, but for
trustworthy evidénce of what the law
really is.”

It may be said that the United States
admits the existence of international law,
but that the nations at war do not, and
that they re:fuse to allow their conduct to
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“each of the nations at war denounces -its

answer .to" this claim, it should be: saﬁf

that the decision. of the Supreme Court

which I have quoted declared the mp MDE

the war with Spain by United. States 3“‘;'

thorities to be contrary to law, and there-‘

i

fore, held the United States" bonﬁd to“

s o Tl

compensate the owner for the J]]egal
ture. Again it can "be answered -that
enemy for violating international law,’
and asserts that its conduct is in accordl
ance with the law of nations. - This means’;

and ‘can only mean that each natlon re-«
"gards international law as the test of .

mp- 3

S
-’I.
]
[

3

right or wrong conduct; that it.is an”
existing system, because, if it were not,"“
an appeal to it as the test of the cons=7.

duct of the enemy would be futile, as an

appeal to 2 non-existing system. There-**

fore the very violation carries with it the

proof positive of the existence of the. law =

of nations, and we may be thankful that‘

-

to this extent at least the nations at warf

- owl

f

united in proclaiming the existence of 2%

law of nations, even alfhough they differ:

upon its form, content, and lnter;preta.m>

tion. The jail is an evidence of law, not

‘

of its absence. P

- '1f

‘We must be fair in this matter, a.nd-'

we must admit that the law: of natlons is’;

not a complete system of law; that 11'.9 s

“rules do not cover the sctivities of natlons

{

as the rules of municipal law cover tha's
activities of individuals; many of its pnn'# f

ciples are vague; and that, in any evenﬁ
there does not as yet exist an mterna--

",
]
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tional agency crowned with authority by"f

the society of nations to find,the facts in'¥;

 dispute, to ascertain and to interpret :
principles of law, and to apply them to'.

L]

the concrete case. These are great and"

important matters, and we must reach an’;

r‘

agreement about them if we are to hzn;'e‘-s

international
which is the only peace worth having and
which is the only peace that can be per«
‘manent.

peace based upon Justace, i

.....

I do not need to argue that we must ::.
have justice, for we know that our domes- R

tic society could not last overnight if our

people thought that-it was not based upon P

justice. The whole order of things would::;

be changed, peaceably if possible, forcihly»a

if force were needed. The whole proceas

.

of development within each and every

‘f‘

country has been to put the fundamental™: P
principles of justice into rules of law, -

which all must accept and observe. As .
each nation, or the people forming each :

a.

i

nation, have been engaged in this process -
for a very long time, we have had great |

experience in this matter, and as the re-
sult of that processhas been substantlally

the same in every country belonging to _
the society of nations, we are justified :
in stating without fear of contradiction: -
that some half-dozen principles every- -
where exist, and as they exist every- ":.

where we can call them universal, and as

-

they are universal, we can call them
fundamental. These principles of justice, :

universal and fundamental, are few In ..

2-

number, and for present purposes we ean

consider that there are half a dozen such..”
They are very well known to us, and they_

have a curiously familiar ring to one °
who has read and pondered over the Dee-’

laratiorg of Independence. They are:

. The right to life. .
2 The right to liberty.
3. The right to the pursuit of happ!-
ness.
4. The right to equality before “the law.
5. The right to property; and, ﬂnally,q
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6. The right to the obsexrvance of these:; ,-,:
rights; because if the right to then: Ob-'x"
servance does not exist, they are elther::s

nonexistent or useless. .The mere-state=:Z
ment of these rights carries conviction,.™
and I do not need to argue that they
exist. Qur daily experience shows that
they do, and that they are the source':
from which all other rights flow, and:3

3
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they are the basis upon which all other 25 ?;.

rights depend.

found wanting. We are, therefore, Jnsl:x-*

They have been tested” di
for centuries, and they have rot 'been‘

Rig]
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fied in asking ouxselves if these nghh?s%
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.~gverywhere exisfing and everywhere ap-
plied within national lines, and thus ia-
>miliar to every man, woman, and child of
the avilized world, cannot regunlate the
-conduct of nations, which are, after all,
merely agencies of these peoples, and
control the actions of the nations one
with another.

It may be objected that these rights
-are indeed fundamental principles of
municipal law, but that they cannot be
stated in terms of international law, and
that even if they are so stated they
would not apply to nations as they un-
doubtedly and admittedly apply to indi-
viduals. 1 believe I could show by argu-
ment that they could be translated into
terms of international law, and that they
one day will regulate the conduct of na-
tions, just as they regulate the conduct
of smaller communities. But I prefer
to deal with facts rather than theories,
and T shall quote a decision of courts of
justice on each one of these fundamental
principles, stating them in terms of in-
ternational law and applving them to na-
tons.

The right to life of national law is the
right to existence in the law of nations,
and on this point I quote a sentence or
two of the Chinese Exclusion case, de-
cided by the Supreme Court of the United
States in 1888, in which that august
tribunal said: “To preserve its inde-
pendence, and give security against
foreion ageression and encroachment, is
the highest duty of every nation, and to
gttain these ends nearly all other con-
giderations are to be subordinated. It
matters not in what form such aggression
and encroachment come, whether from
the foreign nation acting in its national
-tharacter, or from vast hordes of its
people crowding in upon us. The Govern-
‘ment, possessing the powers which are
<o be exercised for protection and securi-
%y, Is clothed with authority to determine

¥

the occasion on which the powers shall be
called forth; and its determination, so
far as the subjects affected are con-

cerned, are necessarily conclusive upon

all its departments and officers.”

It will be observed that the Supreme
Court says “mnearly.” It does not say
that ail considerations are to be subor-
dinated to the fundamental duty of State
‘ to preserve its independence, and to
give security against foreigan aggressxon
and encroachment.”

A nation cannot, under this decision,
claim that certain acts are necessary to
preserve its independence and give secu-
rity against foreign aggression and -en-

eroachment, and so stating, ride rough-

shod over the rights of others on the
theory that necessity knows no law. The
meaning is, that a nation can take all
measures calculated to preserve its inde-
pendence, provided that in so deing it
does not unjustly injure the rights of
other nations, for all nations have the
same right to existence.

An English court has placed the limit
upon necessity, without which anarchy
would prevail within nations, as unfor-
tunately anarchy does prevail between
nations. In a leading English case, de-
cided some thirty years ago, some ship-
wrecked sailors were indicted for having
killed arnd fed upon one_of their number
in order to sustain their own lives. The
plea of necessity was interposed and re-
jected by the cou'rt.

The right to liberty of national law<i
in the law of nations, the right to inde-
pendence, and the right of equality is
the same in each system. On these two
points, taken together, I beg to quote
two decisions by the most distinguished
and authoritative Judges of the English-
speaking peoples. In the case of Louis,
decided in 1777, Sir William, later Lord,
Stowell, said:

Two principles of public law are generally

w

recognized as fundamental. One 13 the pere

fect equality and entire independence of alk
d!s_tinct States,

The great Chief Justice of the United
States thus proclaimed the doctrine of
equality, overruling the action of his own
Government as contrary to it:

No principle of general law is more unl.

versally acknowledged than the perfect equal-
ity of nations

For the right to the pursuit of happi-
ness I do not quote a decision. The Decla~
ration of Independence is fo an American
a sufficient authority’

The right to property in national law
is, in terms of mteri‘atwnal law, the right
of each nation to territory within defined
boundaries, and to exercise exclusive
jurisdiction over all persons, native or
foreign, within such boundaries. As au-
thority for this fundamental principle, 1
invoke the authority of the great' Chief
Justice Marshall, who, in this matter,
again decided against the contention of
his country, saying, in the case of the
schooner Exchange, decided in 1812, that:

The jurisdiction of the nation, within Its
own territory, is necessarily exclusive and
absolute; it Is susceptidlée of no limitations nog
tmposed by itself.

The right to the observance of these
fundamental rights need not be translated
in terms of international law, because,
like equality, it is the same in any system
of law. It is only necessary to show that
the right which the individual has to the
observance of his fundamental rights
exists in the same form, and indeed in
the same degree, in the law of nations,
and it was so interpreted and applied by
the Supreme Court of the United States
in the Arjona, decided in 1886, by
Chief Justice Waite. After stating that
under international law each nation has
the exclusive right to fix its standard of
money, the Chief Justice held it to be the
duty of the United States to protect a
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foreign natmn in the exercise of thi®
right.

I have been careful to cite an adjudged
case of the Supreme Court of the Unite€
States for each of these principles which,
everywhere existing, I consider universal
and fundamental. They are admittedly
so in municipal law; they are declared
to be so by the Supreme Court of thy
United States in international law. &
they are the firm foundation of munici-
pal law, they are the source from which
all other rights are derived which men
and women, as such, possess and enjoy.
They are declared by the Supreme Court
to be the universal and fundamental
rights, and from this source all other
rights can be derived  which nations
should enjoy. According to this court,
the law of nations not only exists, but
“is part of our law, and must be ascer-
tained and administered by courts of jus-
tice of appropriate jurisdiction as often
as questions of right depending upon it

'are duly presented for their determina-

tion.” The Supreme Court has rightly
declared that the rights of municipal law
are also rights of international law, and,
in ‘so doing, has solemnly stated that the
principles of justice apply alike to in-
dividuals as to natiors. We, in this coun-
try, must admit this to be so; we cannot
overrule the Supreme Court of the United
States. Its decision is law for us, and,
armed with its authority, it is for us to
insist that these principles be recognized
by the nations of the world, just as they
are recognized and must be recognized
by us, for in recognizing these pxjinciﬁles
we apply them: and, in applying them, we
introduce justice into the practice of na-
tions and at one and the same time we
introduce law and order, which are the
outcome of justice, whether it be national
or international. The rule of law is des-
tined at no distant date to supplant
“ the rule of man."”



